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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANR
ATTORMEY GENENAL

Honorabls Fred EBriasman
Criminal District Attorney
Longviev, Texas

Tear Sir: °P131°n =
Re? e Pro 1
3, P, c., rohibit

tho oaunty ssipner

® selling tha des{red
land to the coun or a8
to be used for
defense, and a
tad question.

Your recent request for ai opfnion of this dspart-
pent on the questions “xre hnrilp stqted has been receiveq,

‘\1 N
Ve quote from your letter éx_follovs:

"One of (our Count;\couﬂxnlionsrs has
requested this office for: opinion with
referencs to th conptruo on of a State

Highva Nt hie 1th//

\iq unde%stan thet the State
vey De nt, wvorking in conjunction
w th the Nat onil Deronzo Program, has designated

h{i::ay thro regg County, the right of wvay

for guch highway tb be soquired by the Commis-
sione g;t 1d the State B:ghwa; Depart-
neng is anx o let the contPhet Tor this
road. N

"The conatructlon of the highwey as nov
designated, vill pass through property owvnasd
by & duly elected and qualified County Commle-
sioner, will destroy tvo ponde and necessitate
the removal of barns, houses and othsr improve-
ments, &s vell as occasion conslderable damage
to groving crops on the desired right of wvay.
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"The County Commissioner is ready, anxious
and villing to assist in the construction of
the highvay and to accept & reasonable amount
of damages to be assessed, eithsr by disinterest-
ed parties or by a Board of Condemnat’on,

TV

"It is the opinion of ocur office that be-
cause of the proviaions of Article 373 of the
Panal Code of the 3tats of Texas, that this Coun-
ty Comminssioner cannot executs right of way deeds
for this property, or snter into any ¢ontract,
vhereby he would receive money from Oregg County,

for the damages occasi-ned by the construction of
the road,

et B e AT

"We have diacussed the probability of re-
locating the proposed highvay vith engineers of
the State Bighway Department and are edvised that
this is the most desiradble location, and any
other location would not be satisfactory to the
Pederal Bureau of Roads or economicel i{n c¢on-
rtruction,

Lot g G

"W1ill you plesse advise me vhether or not
the provisions of Article 373 of the Penal Code,
prohibits this County Commissioner from selling
the desired land to the County for this purpose;
second, vhether or not a eondemnation proceeding
instituted by the County would bea ruthorired to
condsmm the desirsd land, end if the payment of
the condsemnation award out of the County roed
funds to the Cocunty Commisaisnsr by a vote of
the County Commissioners'! Court, would be a
viclation of Article 3737

"It is the opinion of this offlce that s=uch
property cannot be scquired by the County from
thes County Commissioner, either by direct con-
tract or by condemnation, beceuse of the pro-
visiona of Article 373."

Article 273, Vernon's Annotated Penal Code, reads as
follcvs:

&
¥
L3
i

"It eny officer of any county, or of any
city or tovn shall become in any manner pecuniarily
interasted in any contracts made by such county,

[T C I R
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city or tovn, through its agents, or other-
vise, for the construotion or repair of any
bridge, road, street, alley or house, or
any other vork undertaken by such county,
city or town, or shall become interested
in any bié or proposal for such vork or in
the purchase or sale of anything made for
or on account of such county, city or town,
or vho shall contract for or receive any
money or property, or the representetive of
sither, or any emolument or advantage vhat-
aoever in consideration of such bid, pro-
posel, contract, purchase or sale, he shell
be fined not less than fifty nor more than
five hundred dollars."

Article 067kn, Vernon's Annotated Civil Statutes, pro-
vides:

"Whenever, in the judgment of the 3tate
Highway Commission, the use or acquisiticen
of any land for road, right of way purposes,
timber, earth, stone, gravel or other material,
necessary or convenient to any rosd to de
constructed, reconstructed, maintained, videned,
4 atrajightened or lengthened, or land not exceed-
. ing one hundred (100) feet in vidth for strecm
F bed diversion in connection vith the locating,
3 relocating or construction of a designated
< 3tates Highway by the State Highway Commission,
the same may be acquired By purchase or ¢an-
demnation by the County Commissioners Court.
3 Provided that the County in which the State
& Highvay is located may pay for same out of
- the County Road and Briige Pund, or any #valla-
ble county funds.

*Any Commissionesrs Court is hereby suthor-
1zed to secure by purchase or by condemnstion
on behalf of the State of Texas, any nev or vider
right of vay or land not exceeding one hundred
(100) feet in width for stream bed diversion
in connection vith the locating, relocating or
construction of & designated State Highway, or
land or lands for material or borrov pits, to
be used in the construction, reconstruction,
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or maintsnance of State Highways and to pay
for the same out of the County Road and Bridge
Pund, or out of any speciasl road funds or any
available ocounty funds. The 3tate Highvay
Coxmission shall be charged vith the duty

of furnishing to the County Commlissioners
Coust the plats or field notes of such

right of wvay or land and the descpiption

of such materials as may be required, after
vhich the Commissioners Court may, and {»s
hereby authoriszed to purchaszs or condemn

the same, vith title to the State of Texas,

in sccordance vith such field notes. ?Pro-
vided that in the svent of condemnation

by the County the procedure shall be the

same a8 that set out in Title 52, Articles
%264 80 3271, inclusive, Revised Civil Stat-
utes of Texas, of 1925. Provided that if the
County Commiasioners Court of any County in
vhich such right of way 1s, in the judgment

of the 3tate Highvay Commission, necessary
for the construction of & part of & designated
state Highway shall fail or refuse to secure
by purchase or by condemnation for or on
behalf of the 8tates of Texaus, such right of
vay or part thereof, immediately and as
epeodily as possible, under said Title 52,
Articles 3268 to 3271, inclusive, Revised
Civil Statutes of Texas, of 1525, after

being served vith a copy of an order of the
States Highwsy Commission i{dentifying by field
notes, the part of the Highvay necessary for the
construction of such deaignated State Highway
end requesting such County Commissioners Court
to secure same, then and in such event and
vithin ten (105 days sfter the service of such
notice, said 3tate Highwvay Commisaion shall
direct the Attorney General of Texas, to
institute condemnation proceedings in the

nams of the State of Texas, for the purpose

of securing such right of vay. The right of
eminent domain to condemn any part of a

right of way for a State designated highway,
under the sonditions herein zet out is heredy
conferred on the State Highway Coammission and
the jurisdietion for the exercise of auch
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right 1s heredby conferred on the County Court
of Trevis County. 8uch condemnation proceed-
ings shall be instituted by the Attorney Gen-
sTal by filing a statement for condemnation
vith the County Judge of Travis County, Texas,
and the venue of such proceeding shall be in
Travis County, Texas, and jurisdiction and
authority to appoint three (3) disinterented
freeholders of Travis County, Texas, as Com-
missioners is hereby conferred upon the Coun-
ty Judge of Travis County, Texas, and other-
vise such oondemnation shall be acocording to
the provision of sald Title 52, Articles

3264 to 3271, inclusive,k Revised Civil Btat-
utes of Texas, of 1925,

Eminent domain is the right or pover of a sovereign
State to appropriate private property for the promotion of the
general velfare. (Byrd Irr. Co, v. Smythe, 186 S. W. 1064
Cravford v. Prio County, 153 8. ¥, 350; Tex. Jur., Yol., 16, p.
560.) The Legialature has made several provisions for the
exerclse of the pover of emlnent domain by the State directly.
Thus it is provided generally that "vhen any land shall be
required by the 3tate for any cheracter of public use” and
the Governor has failed to agree with the owner on the amount
of compensation therefor, he may cause the Attorney Oenerel
to institute proceedinges for its condemnation in the name of
the State. (Article 5280, Vernon's Annotated Civil Statutes).
Other statutes authorize the State to condemn any land “for
road, right of way purposes, timber, earth, stone, gravel or
other material, necessary or convenient" for the comstruction,
reconstruction, maintenance, videning, straightening or exten-
sion of any State Highway. (Hall ¥. Wilbarger County, 37 8.
W. {24) 1031; Watt v. State, 33 8, W, (24) 7Ms; Article 667Mn;
fex. Jur., Vol, 15, p. 584). The procedure to be folloved in
condemnations of this character 1is that set forth in the gen-
eral condemmation statutes.

Article 6574n, supra, authorizes the commissionars'
¢curt to condamn land for right of way purposes or for the
extraction of road building materials and the establishment
of borrov pits in connasction vith ths construction, recon~
struction, or maintenance of S3tate Highvays. This statute pro-
vides that the procedure to bs folloved shall be that set Brth
{n the general condemnation statutes. The venus of such pro-
ceedings 18 fixed in the county vherein the land sought to be
condemned lles,
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The case of 0'Keese v. Hudapeth County, 25 S, W,
(2d) 625, among other things, holds that vhen a county seeks
to condemn land under this statute (Article 667n, Vernon's
Annotated Civil Statutes), the commissicners! court does not
act in bshalf of the county but in bdehalf of the State High-
vay Commission.

In viev of the foregoing authorities, you are re-
spectfully advised that it is the opinion of this department
that Article 373 of Vernon's Annotated Penal (Oode prohibits
the county commisaicner from selling the described land to the
county. ovever, ve belisve that a econdemnation proeoodinf
. could be legally and properly instituted under Article 6674n,
; supra, and that the condemnation avard could be legally peid
. out of the c¢ounty road funds to the county commissioner owvn-
ing the land which 1is condemned. We do not think Article 373,
Yernon's Annotated Penal Code, prohibits thes above menticned
condemnation procedure or the paying of the condemnation award
3 out of the County Road Funds.

s Trusting that the foregoing fully ansvers your in-
] quiry, ve are :

Yours very truly
ATTORNEY GENERAL OF TEXAS

[l ) et
By

Ardell Williams
Assistant

AW:R3




